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Abstract

Alaama Marghinant was born in Ferghana in 511 A.H. His family was very well known for deep
religious knowledge and spirituality. He received his early education from his maternal
grandfather and father in Marghinan. Then he took great advantage in raising his intellect and
wisdom from the renowned scholars of the muslim world. His meetings and enlightened discussions
with these scholars made him a famous HanafT jurist of his time. He Spent all his life reading,
teaching, and writing Figh and Hadith books. He wrote almost twelve books on Figh, among them
Al-Hidayah is the eternal work, which has a great name in the world of knowledge and law. No one
could write such a famous book in the field of Figh. The articles pertaining to Islamic
jurisprudence made part of the constitution of the Islamic Republic of Pakistan are also derived
from it.

Alaama Marghinani's jurisprudential insight can be assessed from his manifold arguments, multiple
evidences, jurisprudential Critique of the other jurists. There is simplicity, smoothness, and great
depth in his method of reasoning. At the time of deriving rulings, the mujtahidins follow the rules
of Islamic law. He used detailed arguments to prove any SharT‘a rule from Qu’ran, Hadith, Ijma’,
Qivas Qawl-e- sahabi, Istihsan, Shara’ ma Qabl, Urf.and sdaldhray. He resolves the problems by
narrative and rational arguments with great jurisprudential skill.
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INTRODUCTION

Imam Abu’l-Hasan, AlT bin AbT Bakr bin ‘Abd al-Jalil bin Khalil is commonly known as Shaykh al-
Islam Burhaniiddin al-Marghinani. He is one of the descendants of sayiduna Abd Bakr R.A. He was
bo rn on 8th Rajab 511 A.H. in Rashadan or Rashatan, a village of Marghinan in the house of “‘Umar
ibn ‘AlT, Aba Hafs and due to his relation with Marghinan city and Farghana province, Burhaniiddin
is known as Al- Farghant al-Marghinani. He received his early education from his maternal
grandfather ‘Umar bin Habib and father “‘Umar ibn ‘Ali, Abd Hafs in Marghinan, then travelled to
the cities of other Islamic countries besides Marghinan according to the customs and method of
education at that time. He went to Farghana first. He then went to Samargand, Bukhara, Nishapur,
Marw, Balkh, Harmeen Sharifeen, Baghdad and Hamdan. Imam al-Zahad, Najm ad-Din, ‘Umar bin
Muhammad NasafT and his son Ahmad bin ‘Umar Nasafi of Samargand granted permission to him
for interpreting the holy traditions of the Prophet (PBUH).

Alaama Marghtnani studied Figh, theology and philosophy from “Umar bin '‘Abd al-Aziz Mazzah in
Khurasan, and sought permission fromShaykh Ahmad bin 'Abd al-Aziz, who had been a student of
Imam Abd ‘Abd Allah Muhammad ibn al-Hasan ash-ShaybanT for eight years. Shaykh Muhammad bin
‘Abd ar Rahman narrated tafseer from Bukhari.He was educated by Shaykh ‘Uthman ibn 'Ali al-
Baikandi, one of the last students of Shams al-Aimmah Muhammad bin Abi Sahl al-Sharkhsi, and
from Muhammad bin Mahmud Tarazi in Bukhara. He had been the disciple of “Umar bin 'Abd al-
Momin during his travel to Harmeen Sharif. He was also educated by ‘Umar bin Muhammad, a
renowned Muhaddith and Faqih of Balkh, and his brother Muhammad bin Hanafi.

Alaama Marghinani’'s main academic field was Figh and Hadith, in which he achieved extraordinary
perfection through hard work and his God-given abilities, which resulted in the timeless and
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glorious writing of Al-Hidayah. His family, having expertise in Figh and principles of Figh, motivated
him from his childhood to develop interest in Figh. Abdul Qadir Qurshi adds that he grew up in the
affection of his family and started teaching Figh and theology. He was a direct disciple of Imam Al-
Sarkhsi. He advised him: "O son! Learn knowledge and develop understanding in it and think
specifically about Figh, work hard and be a counsellor. | have brought you up and raised you when
you were stripped. Over time, don't become like a weak rope after me.

In Figh, his twelve works are Kitab Bidayat al-mubtadi, Kifayat al-Muntahi, Nashr ul-Mazhab,
Majmoo’l-Nawazal, Manasaq, al-Tajnis wa'l Maza'id wa Howa'l-Ahl al-Fatawi Ghair Al-Atid, Muntaqi
al-Faroo, Sharh Jami al-Kabir, Faraiz al-Usmani, Al-Maza'id fi Faru'a al-Hanafiyyah, Mukhtar al-
Fataawa and Al-Hidayah. Finally, this great Muslim jurist met his creator on the night of 14th Dhul-
Hajjah, 593 AH in 1197. He spent most of his time in Samarqgand and it is his last resting place.
Al-Hidayah is one of the most authoritative books of Hanafi Figh. His reasoning is very rational, his
style is very scientific and short. Aladma Marghinant presents his point in Al-Hidayah in a way that
the reader readily obtains familiarity with his style and can easily take advantage out of it. Despite
the passage of more than 800 years, its academic and legal status remains intact in the world.
Scholars of all ages, jurists and legal experts have been equally benefiting from it. No better,
comprehensive, and coherent text has ever been seen in the history of Figh and law than Al-
Hidayah. On account of its Legal and jurisprudential significance, it is being taught in madrasas for
centuries. Fatwas and court decisions have been completely dependent on it. The
comprehensiveness and popularity of this book can be gauged from the fact that after its writing,
the scholars have kept it in mind in all times and have consistently written Shurdh and hwashi,
introductory cases and talygat. Translations of this book have been done in different languages and
there has also been a regular work on the interpretation of Hadiths taken as evidence in it.

Alaama Marghinani'’s style in al-Al-Hidayah is that he begins the discussion of every issue with the
text of Bidaya. Then, explaining it, the words of the other Imams mentioned in the text, he
explains these with arguments. Finally, he addresses the issue that according to Madhab e Mukhtar.
For example, Alaadma Marghinani first makes the argument of the Sghbyn and then the statement
which according to Madhab e Mukhtar. Finally, this view is usually that of Imam Abd Hanifa. If this
order changes, that is, if Alddma Marghinani first narrates the view of Imam Abd Hanifa and later
of Sahbyn, then it should be understood that his inclination is towards the Sahbyn.

The efforts and personal hard work of Ala@ma Marghinani's elders, teachers paid him off and he
became a great jurist of his time. His style of reasoning and jurisprudential insights are described in
the following headings:

1. Alaama Marghinani's style of Reasoning

Alaama Marghinani derives the problems from detailed arguments. That is, they derive the
problems from the Qur'an, Hadith, /jma, Qiyas, Qaul-e-Sahaba, Istahasan, Shari'ah ma Qabal, 'Uraf
and Blockage of means. His style of reasoning from detailed arguments in the formulation of
problems is as follows:

) Style of Reasoning from the Qur'an

The Qur'an was revealed to the Prophet # and its subject is man. The Muslim Ummah agrees that
the Qur'an is primary source of Islamic law and a source of guidance for Muslims. The Prophet %
ordered himself and the Companions to first derive rulings from this source. This is what all jurists
and principles turn to at the time of resolving issues.

Alaama Marghinani himself is not a mujtahid fi al-shara (the first rank of mujtahid) to follow the
rules and regulations set by him, but he is one of the companions of tarjih, so at the time of
establishing the rulings, he follows the rules of mujtahid fi al-shar'a. When deriving problems from
the text, the jurists and usooliyen keep in mind some principles and rules for the interpretation of
the dalalat or text . Alaadma Marghinani has taken into account the following rules for the
structure, interpretation of words and meanings in Al-Hidayah :

a ) Khas and Aam

Fugh-e-Ahngf and Usooliyeen have discussed the following with regard to the Khas and Aam:
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Khas is a word that is designed to apply to a single meaning, or Khas is every wordthat is designed
to know the meaning in a certain way, such as 55 25 &uiil (iais .- Here the trinity is special and is

made to know the meaning. Therefore, it is obligatory to complete the number of three.

Aam refers to a word that includes people whose boundaries agree, or every word that includes
many people at the same time, whether it is literal, such as Muslims and polytheists, or semantic
such as min and ma. Alaédma Marghinani has described the example of Aam as follows:

A G pan o3 aladll H Gledall e com Y suie § 93l lla Ladiad GLad1 o5 ala 13) G5 138 s

Our argument is that Allah says: When the punishment of theft is imposed on the thief, he will not
be taken Zaman. The argument is Allah’s command. L.s L, :;;>. This ruling is Aam and it is not

permissible to overdo it because of Khabar e Wahid, but it makes the action obligatory, so we have
ordered its Wajoob.

b) Mushtrak and Mu'awwal

According to the jurists of Ahnaf and Usooliyin , the discussion of Mushtark and mu'awwal is as
follows:

A Mushtarak word that is coined for two meanings or many meanings that have different realities,
such as ¢s.8, is common between menstruation and tuher. The order of Mushtarak is that when the
word is shared in many meanings and one meaning is taken to mean one meaning due to one of
these meanings, then it will not be right to trust the other meaning, as in usool e shashi:

{padl (oo Ji8 s o ¢ lymd} J1a5 4381 aiZall o5 plasdl cammy ¥

The muhram will not give the Misl e Sori as the prey, because the word misl is common with respect
to Misl e Sori and Misl e Manvi in price. When the meaning of the price was fixed, the second
possibility disappeared.

When some of the meanings of mushtark are preferred by the meaning of Qiyas, khaber e wahid or
other Qur’an, then it becomes Mu'awwal, just as the word qur'oo is common and has two meanings,
menstruation and tuhr. Imam Abu Hanifa has taken it in the light of Hadiths and has preferred it.
And when the word is shared between many meanings, then this preferred meaning is called
Mu'awwal. Now let's come to using the word in meaning , it comes to Haqigat and Majaz:

c ) Hagiqat and Majaz

If the word is used in contrast to what the dictionary has formulated, then it is a Hagigat as if Asad
means lion. Alaagma Shashi has described this example in principle :

izl 3> @ ol cuty ¥ eelal e Isialinl 535 oL § slaad) Jsu5 ¥ @l e wial dal galial 51

If a Muslim gives security to someone's father, then grandfathers will not enter it. Because
grandfathers are not actually entered. In this way, if someone gives peace to the mother, then the
grandmothers are not included because grandmothers are also included in the mothers, but the
literal meaning of Umm is not entered in the original sense.

If the word is used in anything other than what it has been coined for, it is authorized as if Asad
means a brave man. Aladma Marghinani, in the example mentioned above, also mentions majaz,
writes that in this verse, the word Umm is used for the mother in terms of real meaning and this
word will also be included virtually to grandmother, etc.

According to Ahngf, the principle of Hagigat and Majaz is that Hagigat and Majaz cannot come
together at the same time under one condition.

d) ’Amr and Nahy

’Amr refers to one person ordering another person to do something through the section of ‘Amr,
which makes that work obligatory on him. Ahanaf uses ’Amr in all three forms of wajib, nadub and
abahat, all three forms of ’amr are:

) Taking it as a wajib: If something that is devoid of the meaning of lack and non-judgment,
then it will be taken as a Wajib, such as:

(77 2] {lgazals l5aS5l} s a5 sl a9 ally 595,01

Bowing and prostration are the part of the amar and the ‘Amr requires Wajab, so it is obligatory to
bow and prostrate within the prayer.
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o Taking ’Amr as a nadub: When it is taken as a nadub, an example of this is, such as:

~all 5a i yal 5o Laily colaal) s g Lomly cilmsl sl sl 109 [ 330,01 {55 b iale & (uglal&E)

When the master made his slave or slave girl Makatib on the condition of wealth, and the slave
accepted it, he would become 'Abd al-Makatib. However, it is because of the command of Allah
that if you see improvement in them, then make them Makatib. And this is not for Wajub. The
jurists are unanimous on this, and of course, it is here for the sake of nadub and that is correct.

o When ’Amr is considered as Mubah : as Alaama Marghinani states in Al-Hidayah , it
applies to sa'id, istiyad, and what is to be hunted, and it is permissible for a non-mahram to do so
at a place other than the haram, as stated by Allah.{;3kisis il 1315 [Al-Ma'ida:2] "When you are

lawful, you are allowed to hunt." "

. Nahy

According to the Usulists, there are two definitions of Nahy: One: asking someone lower than you to
refrain from doing the act. Second: Saying inaction while considering yourself to be great. Is . And
the prohibition or prohibition of nihi is due to two things, one is not to act with sensuality, such as
eating haram food:

il 525 5 (121 L] il il 555 W s 1,KE 3)

And do not eat from the slaughtered animal on which the name of Allah has not been mentioned,
and this prohibition is for sanctity.

The rulings are not from the Shari'ah, such as:

(221 3,501 {Ga3 G5 S8l 155855 Y5} s Jlad sl cilaisyl) Y

"And it is not permissible to marry idolatrous women unless Allah says: "Do not marry polytheistic
women until they believe.” "

1.2 Reasoning from Hadith

Hadith is the second major source of Islamic law for Muslims. The position and status of the Prophet
(peace and blessingsof Allaah be upon him) mentioned in the Qur'an requires that his words, actions
and speeches should be followed. The Prophet # also has a legislative status , so Hadiths are
fundamental to the jurists . There are three well-known types of Hadith: mutawatir, mashhur, and
khabar-e-wahid. There is no difference of opinion among jurists in following the frequent and
famous, however, there is a difference of opinion in the khabar-e-wahid.

a )Khaber e Wahid: Khaber e Wahid refers to a Hadith that is narrated from one narrator to a
narrator , or from a group to a narrator or from a narrator . There is no validity in the numbers,
until the extent of the famous is reached. It is not permissible to transgress on the Book of Allah.
Unauthentic knowledge is gained from it. It is obligatory to follow Khabar e wahid alone in the
rulings of Shari'ah. Khabar e whahid is the proof for narrator who has the conditions of Islam,
justice, restraint and reason. The Khabar e wahid can be authentic in these four places: a: the right
of Allah Almighty only , b: the right of the person only in which something is obligatory on another,
c. the right of the person only in which nothing is obligatory, d: the right of the person only in
which something is obligatory for some reason. Imam Abu Hanifa, like other jurists, preferred
khabar-e-wahid over Qivyas, regardless of whether the narrator of this Hadith was a fagih or a non-
faqih.

In fact, until the first century of Hijri, there was no problem related to Khabar Wahid's obligation
and being the source of religion. Even later, Imams Arba'ah and Salaf agreed that the Khabar is the
only one, the principle of the religion. Even after the emergence of Mu'tazila, doubts began to arise
about the authenticity of Khabar Wahid.

b ) Mursal Hadith: According to the ahnaf, Mursal narration will be applied in those cases where
there is an apparent discontinuity. From this point of view, the Maraseel of the Muhadditheen, the
problems, the suspensions and the broken traditions will be included in the messages of the Usulin.
Interpreted outwardly as sending, and inwardly, the discontinuance should not be against the Book
of Allah, the Sunnah of the Messenger of Allah, peace and blessings of God be upon him. On this
principle, Imam Bazdawi has described two types of discontinuance. He writes that discontinuance.
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has two forms:
a2y o Juoslle mallly yuae S (8 Jaall dlaoy) Lo SNy LN Gpall dlaoylle GLElly plmiall dloy) Lo« 155 syl 339 5L¥1 (10 Juoydls polladl Lal”
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The visible form of discontinuity (Ingta Zahir) is the traditions of Mursil and it has four forms.The
first is that a Sahabi sends it, the second is that the people of the Second Century and the Middle
Ages send it, the third is that a righteous person of every age sends it, and the fourth case is that it
is sent from one side and connected from the other side.

In the books of Hanafi mutagaddimin wa muta’akhkhirin jurists and usooliyeen, the authenticity of
Khabar-e-Mursal is mentioned in full detail. Imam Abu Bakr al-Jassas has mentioned in detail the
opinions of the Imams of Ahngf, which he summarizes in the words:The Marseel of Sahaba and
Taabi‘oon are authentic for our companion, and this is my opinion regarding the narrators of
Taabi‘ut-Taabi‘een, while while they are known for transmitting from reliable narrators. As far as
Mursal Riwayat of the Imams of the Middle Ages is concerned, according to my knowledge, some of
our Shaykhs are of the opinion that they do not accept their Maraseel. Because they refer directly
to the Rasoolullah# in this case it is predicted that lies will be common among them.

Jassas says that when most of the people of the age are involved in corruption and falsehood, then
the Riwayat of direct connection should not be accepted in it, unless we are aware of the ‘Adaalah
(integrity), truth and trust of this narrator and | have not seen Abu l-Hasan al-Karkhi distinguish
between the Maraseel of all times. Tsa bin Aban said: "So whoever narrates a narration from the
Messenger of Allah# in our time, if he belongs to the Imams of the religion and indeed he has
narrated it to the scholars, then his Mursal is like his musnad and the musnad of the narrator that
the people accepted and while they did not accept his Mursal, then those are muquf in our opinion.
1.3 Reasoning through /jma (consensus)

Alaama Marghinani's style of reasoning is that when he writes that there is [jma in such and such an
issue . In describing the /jma (consensus), he briefly writes about various levels of /jma such as the
Iima of the Sahaba, the consensus of the Tabi'een and the [jma of the Taabi‘ut-Taabi‘een, etc.,
that there is consensus on such and such issues and completes the matter, as he writes while
proving the consensus on not reciting the Muqgtadi in the lead of the Imdam in the congregational
prayer:

ALe¥1 Bs1,33 alal 41 O (30 " hadly MLall dule Ay Lils.dyd GRS GBI (oS, Belyall of 4 Amslall § 1] asladl bMs " aledl cals wigll T3, ¥y "
"g Ll caliaidll gazall Las ST e Shidio 0S5 509 L] Gyloesall Loz diley " 561,84

And Mugtadi should not recite behind the Imam, Imam Shafi'i is against it in Fatiha. The argument
of Imam Shafi'i is that recitation is one of the adherents. Therefore, both the Imam and the
Mugtadi will participate in it, and our argument is the saying of the Messenger of Allah, peace and
blessings be upon him, that whoever is the Imam of the Muqtadi, then the Imam’s recitation is his
recitation. And on this there is a consensus of the Sahaba, and this recitation is a member that is
shared between the Imam and the Mugtadi, but the Muqtadi's part is to remain silent and listen
with ear.

1.3 Reasoning through Qiyas

In Hanafi Figh, much more has been taken from Qiyas, secondly, in the style of narration of Sahib
Hadiyah, rational arguments have been combined with narrative arguments and in some places the
intellect has a strong place on naration. In addition, in his style of statement, the correlation
between rational and narrative arguments seems to be very reasonable. As Alaama Marghinani
writes in the issue of prayer:

posall @ g9l hlael 7 luddl i O polially " das alad @3 U3 po dza Oly Sy o 2S5 1185 alad Juay ¥ il ol

If a person swears that he will not pray, then he stays up and recites and also bows, then this will
not be Hanas. If he prostrates with him and then breaks the prayer, then he will become Hanas,
and the Qiyas (presumption) is that he will become Hanas as soon as he starts the prayer. They
speculate on the issue of starting the fast, and the reason for the speculation is that when a person
starts fasting, it is obligatory to complete it, similarly, if one starts praying, it is also obligatory to
complete it.
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1.5 Reasoning through Istihsan

When Alaama Marghinani gives priority to Qiyas khafi over Qiyas jali in a problem, then he
proves the problem with a Hadith due to Istihsan and explains the Hadith as an argument, such as
what is the shari'ah ruling on eating food due to mistake in the state of fasting. In this issue,
Istihsan has been prioritized on the basis of Hadith, excluding Qiyas (speculation). He writes:
Ugailuzmiad] 4z 99 3hall § Ll SISIE Labd agundl sl Lo syl [ cllle Js3 g9 Jasy of (elidlly " gy o Liasls pale sl oyt of wiliall ST 15)

- blass bl daale LB « 4300 il 0oy 25 (RTE (gl 13] Dbl la dile
If a fasting person forgets to eat or drink or has intercourse, then his fast will not be broken, and
the Qiyas (assumption) requires that the fast be broken, and this is also the view of Imam Malik
because of the presence of what is opposed to fasting, so this person became like a person who
forgot to speak in prayer and the reason for this is that the Prophet # said: When a person forgets
to eat or drink, he should complete his fast, so Allah has fed him.
1.6 Reasoning from Qaul e Sahabi
During the time of the Prophet %, there was no law in the state of Madinah to collect taxes from
non-Muslims outside. During the caliphate of Hazrat ‘Umar, when non-Muslim states started taking
ashur (chungi) from the traders of the Islamic state, Hazrat ‘Umar implemented this law of Ashur.
On the issue of collecting taxes from traders, Ala@ma Marghinani states Hazrat ‘Umar’s statement
as argument as follows:
ealls @Slel 018 die all g yos Joal " yiadl dio J5T Lis 09l oS whay g e @key iy 34 Ol
If the Harb1 unbeliever passes with 200 dirhams and the tax collector does not know how much tax
the people of Harb collect from the Muslims, then he will collect one-tenth from them. According
to Hazrat ‘Umar, if you are unable to know the amount of tax, then collect one-tenth.
1.7 Reasoning from Shara’ ma Qabl
Shari‘'ah refers to the rulings that were found in the earlier ummahs and Islam has maintained these
rulings in mind and spirit. Alad@ma Marghinani mentions the ruling of gasas in the previous shari'ahs
in the Qur'an and links it to the pre-Shari‘ah. He writes:
i3t dlas alsa) pabiasll ol @9 (455511 aliad 7 532015 G2l &2l o3 &35 ol Lol ciadly Sialls Gudilly Gudl & b fgle S5
Sy yagally clans ¥ ) Andie (5 (s (oo ST die s (50 e O ol [4D:33LL1] G2l
And We have written on them in this Book that life for life, and eye for eye, and nose for nose, and
ear for ear, and tooth for tooth, and wound for wound, and tooth for tooth. The tooth being
retaliated is larger than the injured tooth, so there is no difference in benefit if the tooth is small
or large.
1.8 Reasoning through Urf (custom)
Urf refers to an interpretation that is generally popular among the people of an area and when
those words are spoken, without any interpretation and consideration , the same meaning should
be taken, which is used in the society.Aladma Marghinani derives problems from Urf in Al-Hidayah.
This is the reasoning used by him when deriving the problems.
Ol e § sliall g ¥ jeaiidly Jisedl s cllag "l 515 4T uall Jal sling Lo (e dipesd s ST Y il 51
"A man swore that he would not eat bread, it would apply to what the people of this city habitually
eat as bread, and that would mean wheat and barley bread, because in most cities this bread is
habitually eaten. "
1.9 Reasoning from Sadaldhray (Blockage of means)
In the Islamic Empire, the authorities and judges used the means to block the path of evil and to
avoid the fear of fitnah. In this regard, Alaadma Marghinani writes about the sale of weapons to the
rebels:
Amall e ile] 4" 0 Shas 35 2uall Jal o Pladl au 0,509

And it is abominable to take weapons from the rebellious people and their soldiers, because it is
a sin to cooperate.
Alaama Marghinani's style of reasoning shows that he was a great jurist of his time. People Are
Benefiting From His Figh Till Date. It is said that if a person understands Al-Hidayah and
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understands its Figh, then the key to Figh comes in his hand.

2 Jurisprudential Insight of Aladama Marghinani

Alaama Marghtnani's Figh can be gauged from his works which he wrote on the subject of Figh. The
Figh expertise of his book al-Hidayyah can be assessed from the following:

2.1 Manifold reasoning

Alaama Marghinani argues and explains problem from the Adilat-e-Shari'ah. This argument comes
from the Qurian, Hadith, Ijma, Qiyas, Istehasan, Qaul-e- shaba, Blockage of Means, Pre-Shari'ah and
‘Uraf, as they write that only men can give evidence for the evidence of Hudood. In this case,
Alaama Marghinani has presented the following artificial and rational arguments, which is the
reason for his multiplicity of arguments:

[15:0 L] {jeio Byl Gaile 19lig i iald (3L (oo L A1) (ogls RIS} s JUa5 gl "l (o syl Lad iy Usll § Bl Lo il e 33Leally
5955 9 5 s e QAEEEISES bl Jyds Goe HLA s L gl Capaind e Ll Baled Leud i Wy [4ogll] (31385 a5 153G 1 &) dlas adsaly
oobiadlls 39251 3 ¢ LLdl 8312

There are a few stages of evidence. One of them is the evidence of adultery. The evidence of four
men in adultery is reliable because Allah says: "And take the testimony of four of your people
against those who commit adultery among Muslim women." Witnesses of adultery can only be men,
the testimony of women in adultery will not be acceptable at all because the hadeeth of Zuhri:
"Since the time of the two caliphs after the Rasdlullah#, it has been Sunnah that there is no
testimony of women in Hadood and Qasas. "

Apart from this, Ala@gma Marghinani has brought another rational argument:

e alsal "onley 53l asd o5 polimilly sgoell Auds 53ledd! Lging” Ll t6pas Lasd s Db Jla 1 52l plie Lgalead Al Agt Lasd o
15,83 WL e L B3les L Juds Yo" [282:5,a 1] {x&0s,) (o idaed 9dgidials).

And because women's testimony is suspected of change. There is a doubt of change because the
testimony of women is equal to the testimony of men, as Allah says: "And make two witnesses from
among your men, so if there are no men, then one man and two women from among them."

This shows that the testimony of a woman in crimes of Hadood such as adultery, Qadhaf (Slander
of adultery), theft and Khamr is not acceptable. However, the testimony of women in divorce,
iddah, waqf, waqgalat’and will can be acceptable.

2.2 Plenty of evidences

In order to explain his position on any issue, Aladma Marghinani presents a plenty of rational
arguments in Al-Hidayah, such as in this issue of theft, Al@adma Marghinani has proved the
punishment of the thief by referring to the maturity of the thief, the course of theft and the
punishment of the thief by referring to the Harz, which indicates his abundance of evidence:

If a sane adult does not suspect that ten dirhams or something worth ten dirhams has been stolen
from a safe place in this way, then it will be obligatory to cut off the thief's hand. The original of
this verse is:
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s gy o) il dasy aBLadl dile dll Jguey e e plasll 0T Legd palys 2k CUL sl islind Hlus & & Al a8 (0 06 Badle be:
SV CEDREECRERNTE A IFI N ERRSURNCHE b RS PISTPNI PPN |

The origin of this command is this verse: And cut off the hands of thieves, whether male or female.
And it is important to rely on intelligence and maturity because the desire to steal in ordinary
goods decreases, and also, the receiver does not even try to hide it when he takes a small amount
of Mal. That is why the person who hides Mal. to steal is not found only in ordinary wealth.

In the same way, the benefit of this warning will not be achieved. Because the wisdom of warning
by punishment is found in a situation that often occurs. It is ten dirhams, and according to Imam
Shafi'i, a quarter of a dinar is sufficient, but according to Imam Malik, it is necessary to have three
dirhams. The quoted estimate of the value of the shield is three dirhams.

Alaégma Marghinanithen writes that it is better to accept at least three dirhams because this
amount is absolutely certain. This is a Hadith of cutting hands for stealing three dirhams and
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Jamhoor has made this Hadith a course of theft. Abdullah ibn "“Umar reported that the Prophet
#Zcut off hand for stealing a shield, which cost three dirhams. Imam Shafi'i said that in the time of
the Prophet #, one dinar was twelve dirhams. Thus, the fourth dinar was of three dirhams and our
argument is that it is better to make the highest estimate in this chapter so that there is a means
and excuse to reach the ‘Had’. Because there is a small amount of doubt that the crime cannot be
completed and the matter of doubt is such that when it is done, the Had ends. Our suspicion is
supported by this Hadith. Rasdlullah #said:
alss 85 3 jlhns 3 ) B ¥
“The hand is cut for one dinar or ten dirhams" .

He further writes that this Hadith does not meet the standards of health due to being a Mursal, but
Ahngf adopted the tradition of Ibn ‘Abbas in which the price of the shield is described. When
Ahanaf saw that the traditions were different in determining the price of the shield, they adopted a
higher price, because everyone agreed on the method of theft and everyone agreed on this
quantity, so to remove the doubt, adopted the quantity which is a high quantity i.e., ten dirhams .
Bt By 5 G Blindl JLeSI e, oW1 59 Bula ) alls sy lSH G JU6 LS ogpall Lol bl (s 1igd bye Tgmall e 3llais eyl gl
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Then, in Urf, the one who is a like a coin is called a dirham. It was found that coinage is a condition
so that the crime is the final limit and end of the crime, even if someone steals a piece of silver
that is worth less than ten real dirhams, it is not obligatory to cut off his hand. The weight of seven
shekels in one dirham is reliable because it is the custom in all countries. In this place, the author
has said that if something is stolen whose value reaches ten dirhams, it indicates that If there is
anything other than dirhams, its value will be measured in dirhams, even if the other item is gold,
and the mentioned punishment for stealing from a safe place is undoubtedly necessary because if
there is even the slightest doubt about its safety. If it happens, it will not be possible to impose
Had.
2.3 Jurisprudential Critique
Alaama Marghinani presents the sayings of the Qur’an, Hadith, Aqwal e Sahabah and jurists to
explain his position on issues. Then he establishes the priority of his position among them and
criticizes on the opinions of the Imams , such as in the issue of purification for prayer, he coitizes
on the sayings of other Imams by explaining his position with narrative and rational arguments:
—oatdl g el s BN sl (e 8L Iall (8" Y1 [6 5sll] (8B 525 15l (6 83Gall J) 305 15) 1538 Gl LA 1} Jlad bt JU5
Allah says (interpretation of the meaning): "O you who believe, when you get up to pray, wash your
faces and your hands up to the elbows, wipe your heads and wash your feet up to your ankles.” The
duties of ablutionare washing the three organs and wiping the head, due to this text.

After this, Aladma Marghinani writes:
ol e ey Lagiy JUd 98 Abliw Gl whiog dule il o @il oF Bead o0 8701 595 W™ Gl iy 529 Aol Slotie () e G 2954bl5 2 L5
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He said, "And in the wiping of the head there is the amount of obligatory forehead, and it is the
fourth head, as narrated by Mugheera bin Shoba: "Rasilullah# came to the garbage heap of the
people, urinated and performed ablution, and wiped the amount of forehead on his head, and also
wiped on the socks.” "In Quran «s..s, ls=wsly @and this Hadith is its narration, and this narration is an

argument against Imam Shafii regarding the validity of wiping on three hairs, and the same
tradition is also against Imam Malik about the obligation to wipe complete head.” And they prefer
the amount of nasya(«.t )in wiping.

. Simplicity, smoothness and depth in reasoning
While deriving any problem, every jurist does not explain his position in the same way, sometimes
he explains the problem in a simple way and sometimes he goes into very deep reasoning. Aladma
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Marghinani's method of inference shows simplicity, smoothness, and a lot of depth.
An example of simplicity can be seen in the issue of facing the Qibla for prayer.
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And they turned to the Qiblah and said: "So turn your faces towards the Mosque of Haram."” Then
whoever is in Makkah, it is his duty to find the Ka’bah and whoever disappears from Makkah, his
duty is to find the Ka'ba. This statement is correct because pain is according to power.

Smoothness refers to the multiplicity of arguments in the same issue in such a way that the
arguments on the argument are given fluently, as Ala@ma Marghinani writes about the obligation of
Hajj in the Book of Hajj:

Hajj is obligatory on people who are independent, mature, sane and healthy, as long as they have
the ability to travel and ride which is more than their accommodation and necessities of life. And it
is more than the bread and sustenance of his family, until he returns home, and the way is also
peaceful. The author has used the word 'Wajub' for Hajj, although this is a confirmed obligation,
and its obligation is proved by the Book of Allah.

It is further stated that this obligation of Hajj is proved by this statement of Allah Almighty.

5usly 8ye ol ale US 8 ell 4 B wdlaadly Mall dule 453 " 8umlg 50 W saall § cums W9 " A1 [97 1lee T {adadl 3o (ol Je 5} 2 Jlas 43 529
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And It is the right of Allah over the people that whosoever is able to reach should perform Hajj for
him. Hajj is obligatory only once in a lifetime, because he¥ was asked whether Hajj is obligatory
every year or once. He ¥ said once Whoever does more than that, that will be Nafal. And his
rational argument is this: The cause of obligation is the BaytuAllah and there will be no repetition
in the BaytulAllah and there will be no repetition its being obligatory. Then hajj is obligatory
immediately with Imam Abu Yusuf and there is nothing narrated from Imam Abd Hanifa in this
matter.

It is further written that it is obligatory for Imam Muhammad (RA) and Imam Shafi'i (RA). Because
Hajj is the wazifa of "‘Umar , and "“Umar is in it as if there is time within prayer . The reason is that
Hajj is specific to a particular time and it is rare for death to occur in one year, so there will be a
precautionary constraint in time. Therefore, it is better to hurry to perform Hajj. Unlike at the
time of prayer, because death is rare in such a time, and the author has put the condition of
freedom and maturity, because of this command of the Prophet#.
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Even if a slave performs ten Hajjs after becoming free, then the Hajj of Islam remains for him, and
if a child performs ten Hajj, then he has become an adult, then the Islamic Hajj is obligatory on
him, Because Hajj is worship and worship is actually forgiven for children (because they are not
Mukalaf).

It is very well known to him to describe a problem deeply, as Alaagma Marghinani discusses about
washing the elbows and ankles in the issue of ablution.

Lo bolas 2Ll sda of Wapgall Gl § SIS Lall s Jss ¥ 2Ly, sa Jlas il damy 4850 M5 Ge " Juadl 3 (Dhsay oLaSJly olas, g
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Washing our elbows and ankles is included in our duty. Imam Al-Zuffar disagrees with this and says
that ghayat is not included under mughya, just as there is a night in the chapter of fasting that the
night does not enter into the order of fasting, and our argument is that ghayat i.e. il al-marafeqain
and ali al-ka'bien are here to remove their beyond. Because if it were not for this, then the duty of
washing would have included the whole arm and the whole leg, and in the chapter of fasting, it is
until the time of fasting is prolonged till night. That's because the word .;..applies to an absolute

”

moment's stop. That is, literally, stopping from eating and drinking for time is called som ., but
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Sahib e Hadiyah has taken it here in the sense of prolonging the soom till night, which is showing

the utmost deepness.

In addition, in his analysis of the problems, Aladgma Marghinani has derived the same problem

from both Qiyas and Istahasan sources that this problem can be derived from Qiyas and as

Istahasan, which shows the deepness, as such:
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If a person is unconscious for five prayers or less, then he should make up those prayers, if the

prayers made up due to unconsciousness are more than five, then he should not make them up.

This comandment is due to Istehsan not Qisas. It should be because here his inability has been

proved. So, it will become similar to madness and the reason for this is that when the period of

unconsciousness is prolonged, then the Qaza prayers will also be more, then there will be a

problem in performing them, and when the period of unconsciousness is less, the prayers will also

be less and there will be no harm in performing them. More than the night, because prayers more
than one day and one night enter the limit of repetition.

3 Opinions of Muslim Jurists on the Figh work of Aladama Marghinani

The opinion of scholars regarding Ala@gma Marghinani's jurisprudence

Alaama Marghinani was a great jurist, muhaddith, pious and researcher in the eyes of his

contemporaries, scholars and jurists, like his contemporaries. Said, as Abdul Hai Lakhanvi writes

that

Sheikh Burhanuddin Marghinani was an Imam of his time, a great jurist, a hafiz of Hadith, a

commentator, a master of various sciences and arts, a man of piety and piety, an ascetic and a

researcher. He had a broad and critical eye on various fields of science and literature. He held a

high position in the knowledge of Khlagiat and had a jurisprudential approach to the religions. He

further writes that Allah Ta'ala has elevated Imam Marghinani to the highest position of knowledge,
jurisprudence, interpretation, rulings, grace and perfection, and may he grant such greatness that

Apart from Akabir and Mashaikh, contemporaries recognized his greatness and superiority as Imam

Fakhruddin Razi, Qazi Khan, Zaheeruddin Bukhari and others like Akabir and Arbab Ilm wa Fazl

called Marghinani an unparalleled researcher and jurist of his era.

Imam Zain al-Din al-Atabi and al-Sadr al-Imam Mahmud bin Ahmed bin Abdul Aziz have also paid

tribute to the grace and status and academic excellence of Imam Burhan al-Din Marghinani. Very

soon, due to his knowledge and skill, he surpassed his Shaykhs and Contemporaries, and after the
authorship of Al-Hidayahh and Kifaya al-Muntahi, he became more prominent in the eyes of the
people.

Findings of research work

Research on this topic leads to the following logical findings:

1. Alaama Marghinani is a well-known Hanafi jurist. Many of his works, especially Al-Hidayah, has
a very high position in Hanafi Figh, which shows their Figh. It is a Shariah and legal book and till
the present time, the judiciary of the Islamic Republic of Pakistan has been resolving sharia laws
in the light of Al-Hidayah.

2. Alaama Marghinani mainly derives problems from the Qur'an, Hadith ,/jma and Qivyas.

3. Alad@ma Marghinani has also taken advantage of Istehsan, qaul-e-sahaba, Sadaldhray,Urf, pre
shari'a’ and Istashab in dealing with problems.

4. Ahngf are called Ahl u Rai because of Qiyas, which is why problems related to Qiyas are
frequently found in Al-Hidayah

5. The jurists of Ahngf agree on the importance of Khaber e Wahid and according to them, the
Maraseel of authentic and Adil narrators are also permissible.

6. They prove the problems with great depth, abundant evidences, and many arguments. There is
depth in their arguments and knowledge.
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