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consideration granted specifically for termination of a legal dispute. Second, the article
analyzes scope of res judicata effect invoked in course of Russian and U.S.-governed
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conclusion on desirability of employing this type of claim into Russian legislation.
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Parties entering into a settlement agreement are striving to resolve their legal
dispute at agreed compromise terms. Russian procedural law has evolved to secure
this finality as the major characteristic of settlement agreement: upon court approval,
settlement leads to termination of proceedings with res judicata effect; the case may
not be renewed anymore. Even enforcement of settlement may not a subject of a new
claim, as courts shall grant the respective enforcement order unconditionally.

However, actual realization of compromise is not always achievable. Parties may
face a situation of non-enforceability of settlement due to several reasons.

First of all, a settlement agreement may contain terms not enforceable in the
course of normal enforcement proceedings based on a court order. Some examples
of such terms are: resuming cooperation/partnership between parties as agreed
in the compromise, and entering into new transactions in future.' In other words,
a settlement may include terms that would not be enforced in course of a specific
performance claim.?Would a debtor fail to comply with such obligation voluntarily,
the creditor shall not enforce it in course of enforcement proceedings.

Secondly, even an obligation armed with a court order may appear to be not
enforceable effectively. For example, obligation to transfer property may be enforced
only if the debtor actually owns the respective title when approached by the
enforcement officer. Obligation to perform work is enforceable through collateral
means only (contempt proceedings, both administrative and criminal; astreint
imposed on the basis of Article 308.3 of the Russian Civil Code; prohibition to leave
Russia).’?

Regarding possibility to enter into non-enforceable settlement agreement under Russian law see
bepnuH A.A. 3aKnioyeHne MUPOBOTO COMALLEHNS MOA BAUSHNEM CYLLECTBEHHOTO 3abyXAeHNs: Ha
6a3e onpepenenuns CynebHol Koneruy no skoHommnyecknm cnopam BC PO ot 14.09.2015 N2 309-
9C15-3840 // BecTHMK 3KOHOMUYeCcKoro npasocyana Poccuiickon Oepepaunn. 2017.N2 12.C. 180-185
[Artyom Ya. Berlin, Conclusion of Settlement Agreement Under Influence of Substantial Error: Commentary
on Judgment of the RF Supreme Court Chamber on Economic Disputes No. 309-ES15-3840, 12 Bulletin of
Economic Justice of the Russian Federation 171, 180-185 (2017)].

According to Article 308.3 of the Russian Civil Code, a creditor is not entitled to claim in court specific
performance of an obligation, if such impossibility is stipulated by statute or contract or derives
from the nature of obligation. Under Russian case law, such impossibility takes place for obligations
technically non-enforceable by means of specific performance and for obligations closely connected
with debtor’s personality. Ruling of the Plenary Session of the Supreme Court of the Russian Federation
of 24 March 2016 No. 7 “On Court Application of Certain Provisions of the Civil Code of the Russian
Federation Regarding Liability for Breach of Obligations” (hereinafter the Plenary Ruling No. 7), sec. 23
(Jun. 3, 2020), available at http://supcourt.ru/en/files/16418/.

Impossibility to impose direct enforcement and replenish absent will of a debtor to perform works gives
rise for doctrinal position on restriction of enforcement’s sphere of application for facere obligations.
See lNasnos A.A. MpucyxaeHne K MCNoHeHW0 06A3aHHOCTY KaK Cnoco6 3alyTbl FpaXkAaHCKMX NpaB
B 06A3aTeNbCTBEHHbIX MpaBooTHoLleHusAX [Andrey A. Pavlov, Specific Performance Award as a Civil Law
Remedy in Obligatory Relations] 149-158 (St. Petersburg: luridicheskii tsentr Press, 2001); [pomos A.A.
Peanusauua TpeboBaHmA 06 UCNONHEHVN 0653aTeNbCTBa B HaType B no3nuusax [NneHyma BepxosHoro
Cypa // 3aKkoH. 2017.N2 1. C. 79-80 [Andrey A. Gromov, Realization of Specific Performance Claim in the
Supreme Court Plenary Rulings, 1 Law 70, 79-80 (2017)].
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Thirdly, a settlement’s purpose may become obstructed due to impossibility to
perform obligations contained therein, e.g. because of the destruction of items to
be transferred under the compromise.

Finally, failure of the debtor to perform the agreement may itself lead to loss of
the creditor’s interest to consideration contained therein.

Modern Russian case law implies the possibility of the compensatory damages
caused by failure to perform obligations indicated in a settlement agreement (com-
promise). To grant this remedy to settlement creditors, the courts usually issue orders
for“change of procedure and method of judgment enforcement” based on Article 203
of the Russian Civil Procedure Code, Article 324 of the Russian Commercial Procedure
Code/*

However, practical realization of any civil law remedy with respect to a com-
promise appears to be difficult, because of the procedural background of this
transaction approved by the court. s it possible to bring a separate lawsuit based
on the settlement agreement? Or shall we develop a special procedure for such
claims? How does awarding of compensatory damages affect enforceability of the
agreement based on the court order? Is it possible to claim early termination or
rescission of the settlement agreement on grounds of material breach?

Answers proposed by Russian modern jurisprudence are controversial and do
not satisfy needs and aspirations of the litigants. It still embraces traditional Soviet-
origin views on compromise as a straightforward transaction that shall be directly
enforceable on the basis of the respective court order;” any terms and conditions
that may cause further disputes between parties are not welcomed by the courts.®
In this view, the only way open for dynamics of civil relation under a settlement
agreement is its word-by-word execution, without any derogations or alternations.

On realization of new remedies in form of change of procedure and method of judgment enforcement
see Bonodapckut [].b. K Bonpocy o Bo3feNncTBrm cyfebHOro akTa Ha OCyLieCTBIEHHOE Yepes Cyf
MaTepuanbHO-NpaBoBoe nputasaHue // BectHnk BAC PO. 2012. N2 12. C. 20-21 [Daniil B. Volodarsky, On
Influence of Judgment on Substantive Claim Invoked Through Judicial Proceedings, 12 Bulletin of the Supreme
Commercial Court of the Russian Federation 6, 20-21 (2012)]; fanenepur M.J1. BypyLiee ncnonHuTenbHoro
Npou3BOACTBA: NPObeMbl B3aVIMOAENCTBINA MaTepuanbHOro 1 NpoLeccyanbHOro npasa // 3akoH.
2012. N2 4. C. 48 [Mikhail L. Galperin, Future of Enforcement Proceedings: Problems of Interaction Between
Substantive and Procedural Law, 4 Law 40, 48 (2012)]; fanenepuH M.J1. HeBO3MOXHOCTb UCMONMHEHNA
TpeboBaHVA NCMONHUTENBHOTO AOKYMEHTa B HEM3MEHHOM BUJE: MpobieMa NpoLeccyanbHoOro nm
MaTepuanbHoro npasa? // 3akoH. 2017. N 7. C. 37 [Mikhail L. Galperin, Impossibility of Execution of
Unchanged Enforcement Order: A Problem of Procedural or Substantive Law, 7 Law 27, 37 (2017)].

In Russian procedural law, court order serving a legal basis for enforcement proceedings is called
“ucnonHumensHsil 1ucm” (enforcement list). For the sake of terminological consistency, | use general
notion of court order for enforcement list.

MocTaHoBneHwe MneHyma Boicwero Ap6utpaxHoro Cyaa Poccuitickorn Oefepauun ot 18 ntona 2014 .
N2 50 «O npuMupeHn CTOPoH B apbuTtpaxHom npouecce» [Ruling of the Plenary Session of the
Supreme Commercial Court of the Russian Federation of 18 July 2014 No. 50 “On Reconciliation of
Parties to Commercial Proceedings” (hereinafter the Plenary Ruling No. 50)], sec. 13 (Jun. 3, 2020),
available at http://www.garant.ru.
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There is no place for damages, rescission or other alternative remedies; parties shall
remain bound by the compromise as such.

The Russian approach differs radically from the one employed by civil procedure in
the United States. Therefore, direct enforcement of a compromise under court order
is merely one possible option in a wide range. Among them are general contractual
remedies, such as damages and specific performance, as well as ones deriving
specifically from the compromise’s procedural background (e.g. rescission with return
to status quo; contempt proceedings).

It appears that the difference of approaches comes from the very notion of settlement
agreement as understood by Russian and American law. The legal nature of compromise
predetermines its dynamics and possibility to adjust general civil remedies.

This paper will provide a comparative analysis of (i) compromise’s substantive
nature and (ii) remedies available for a creditor to settlement agreement not executed
voluntarily from the Russian and U.S. perspectives.

1. Legal Nature of Settlement Agreement

1.1. Russian Perspective

1.1.1. Substance

Since adoption of the 1864 Regulations of Judiciary, Russian law has never
established any positive statutory qualification of settlement agreements. Draft
Imperial Civil Code including French-inspired chapter on compromises has never
entered into force. The procedural laws, on the other hand, have always regulated
only purely procedural consequences of entering into compromise.

Imperial and early Soviet doctrine traditionally defined settlement agreement
as a contract for elimination of disputable character of civil relationship through
mutual compromise.” Explaining this notion, V. Isachenko wrote that

Concluded settlement agreement does not have a meaning of partial
termination of obligation being the dispute’s ground for the disputed
concluded peacefully, but complete elimination of the obligation, either
unconditionally or on condition to replace it with a new obligation or new
contractual agreement.®

Several authors, including T. Yablochkov, G. Sherchenevich, and M. Gurvich
(early works) directly qualified this material effect of a compromise as novation,
i.e. agreement on replacement of initial obligation with a new one between the same

Bacekoasckuti E.B. YuebHMK rpaxaaHckoro npouecca [Evgeny V. Vaskovsky, Textbook of Civil Procedure]
§ 117 (St. Petersburg: Bashmakov Brothers Edition, 1917).

UcaueHko B.JI. Pycckoe rpaxkpaHckoe cyponpoussopactso. T. | [Vasily L. Isachenko, Russian Civil
Proceedings. Vol. 1] 304 (St. Petersburg: M. Merkushev’s Printing House, 1910).
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parties.” Others, including A. Golmsten, N. Zeider, and P. Trubnikoyv, did not use this
notion expressly, but still underlined the key feature of novation-liquidation of initial
legal relation and simultaneous emergence of new one."” According to E. Nefediev,

Concluding the compromise, parties liquidate this ambiguity [of the
disputable relationship], so the old relation is replaced with a new one-clear,
undoubted. With a settlement, the previous relation is terminated, and a new
one emerges instead."

This view on the compromise as a novation of obligation appears in the modern
doctrine too. For example, A. Pavlov noted that

Law does not exclude possibility of novation of obligation being subject
to judicial proceedings. In such situations, novation of a disputable obligation
may be done in form of a settlement agreement, and novation agreement
shall also meet requirements of procedural law."”

According to a well-established doctrine, novation has the following key
attributes:”

a) Validity of the initial obligation-legal effect of novation is possible only if
a novated obligation exists;

b) Animus novandi, i.e. expressed intention of parties to establish a new obligation
with termination of an old one (novation shall not be implied principle);

A6roukos T.M. YuebHUK pycckoro rpaxgaHckoro cynonpowussoactsa [Tikhon M. Yablochkov, Textbook
of Russian Civil Proceedings] 206 (Yaroslavl: |.K. Gassanov’s Publishing House, 1912); lllepweHesguy . ®.
YuebHUK pycckoro rpaxaaHckoro npasa [Gabriel F. Shershenevich, Textbook of Russian Civil Law] 448
(Tula: Avtograf, 2001); CoBeTcKoe rpaxxaaHcKkoe npoueccyanbHoe npaso [Soviet Civil Procedural Law]
188 (M.A. Gurvich (ed.), Moscow: Vysshaia shkola, 1964).

lonemcmer A.X. YuebHUK pycckoro rpaxaaHckoro cyponpoussogctea [Alexander Kh. Golmsten,
Textbook of Russian Civil Proceedings] 268-269 (St. Petersburg: M. Merkushev’s Printing House, 1913);
3etidep H.b. TpaxxpaHckme npoueccyanbHble npaBooTHolweHua [Nikolai B. Zeider, Civil Procedural
Relations] 17 (Saratov: Saratov University Publishing House, 1965); Tpy6Hukog [1.4. CynebHoe
pa36upaTenbCTBO rpaxxaaHckux gen [Pavel Ya. Trubnikov, Judicial Consideration of Civil Disputes] 94
(Moscow: Gosiurizdat, 1962).

Hegedbes E.A. icnonHeHmne cynebHbix pewweHuin / Hepedwes E.A. 3bpaHHble Tpyabl [Evgeny A.
Nefediev, Enforcement of Judgments in Evgeny A. Nefediev, Selected Works] 387 (Krasnodar: Sovetskaia
Kuban, 2005).

Masnos A.A. Ycnosusa 1 nocneactsms Hoauuun // BectHnk BAC PO. 2007. Ne 8. C. 8 [Andrey A. Pavlov,
Conditions and Consequences of Novation, 8 Bulletin of the Supreme Commercial Court of the Russian
Federation 4, 8 (2007)]; LLunoxsocm O. MpekKpalueHre oba3aTenbcTBa HoBaumel // Poccuiickas octmums.
1996. Ne 8. C. 17 [Oleg Shilokhvost, Termination of Obligation by Means of Novation, 8 Russian Justice
17,17 (1996)].

B,
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¢) Termination of novated obligation and all its supplementary obligations;

d) Emergence of a new obligation substantiated in novation agreement.

Therefore, compromise being a novation agreement shall reflect the expressed
intention of the parties to terminate obligation-subject to their dispute and establish
a new obligation. Parties to such an agreement desire to define substance of their
relationship ab novo; possible consequences of the debtor’s failure to perform its
duties may be discussed exclusively on the basis of new relationship; there is no
place for the old obligation, as it has been terminated.

This express or implied novation serves as basis for the main procedural conseg-
uence of a settlement under Russian law-dismissal of proceedings with prohibition to
renew them in any form: as soon as the disputable relationship is terminated forever,
any proceedings in its regard would be purposeless.” According to K. Malyshey,

Under settlement agreement each party gives and acquires rights on
good will; would a party agree to compromise, deferrals and losses, it may
blame only itself.”

Novation approach to settlement agreement easily justifies the necessity of mutual
compromise under settlement, unanimously proclaimed by all aforementioned authors;
agreement without mutual compromise would not impose novation effect on the
parties'relationship; depending on pre-trial state of their relationship, such agreement
would constitute release of debt with animus donandi (if deferral is on claimant’s side),
or simple confirmation of obligation/gift (if deferral is on respondent’s side)."

In the period of the 1964 RSFSR Civil Procedure Code, this approach was revisited.
R. Gukasyan demonstrated in a fundamental treatise “Problem of Interest in Soviet
Civil Procedural Law,” that material qualification of settlement agreement may not
be limited to novation: such conclusion was based on wrong assumption that
compromise should always entail replacement of a legal relationship.” The nature
of the link between initial relationship and compromise may vary depending on
several factors. In light of this view, the settlement may entail:

- Confirmation or concretization of pre-trial material relationship (assertion
contract);

- Release of debt;

- Change of pre-trial material relationship (amendment of contract).

" |sachenko 1910, at 308.

Maneiwes K.N. Kypc rpaxxpaHckoro cygonpoussoactsa. T. | [Kronid I. Malyshev, Course of Civil
Proceedings. Vol. 11 399 (St. Petersburg: M.M. Stasiulevich’s Printing House, 1876).

Shershenevich 2001, at 447.

lykacaH P.E. TIpobnema MHTepeca B COBETCKOM rpax[laHCKOM npoveccyanbHom npase [Rafael E.
Gukasyan, Problem of Interest in Soviet Civil Procedural Law] 138-140 (Saratov: Privolzhskii Book
Publishing House, 1970).
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Russian jurisprudence embraced this doctrine; now it serves as based of modern
view on material nature of settlement agreement.” Supreme Commercial Court
Justice Sarbash wrote in his renowned dissenting opinion on this matter:

As far as compromise is a contact, it is subject, along with procedural
legislation norms, mutatis mutandis to civil statutory norms on contracts,
including freedom of contract and interpretation of contracts rules. In course of
freedom of contract principle, a settlement agreement might contain any clauses
not contrary to statute. Settlement agreement may cover all or some of relations
between parties. Settlement agreement may fall within scope of contracts
well-known to material law (e.g. release fee, novation, release of debt etc.), or
turn to a sui generis contractual type not expressly covered by civil legislation.
Moreover, parties are not obliged to include a mandatory provision on mutual
compromises into their settlement agreement. Questionable settlement
agreement ... is an assertion contract. The contract for assertion (recognition)
of existing debt is not expressly covered by Russian civil legislation, but not
contradicts to it. The subject matter of such contract is usually liquidation of
ambiguity in parties’ relationships on legal and factual matters.”

This quote is a brilliant summary of dominating Russian doctrine on material
nature of a settlement agreement. In further discussion, | will base my analysis on
this assumption. The only necessary addition to this sui generis civil law approach is
that, unlike any other civil contract, the settlement agreement does not enter into
force upon reaching of consensus of parties.” Moreover, the consensus as such
does not have any legal meaning: a party may withdraw its signature under the
compromise without any negative consequences. The settlement enters into force
and becomes irrevocable only from the moment of its approval by the court. This
approval is subject to the following preconditions:

18 3uHy4eHko AN MI/IpOBbIe cornawleHua B rpagaHCKOM cyfonpoun3BoAcCTBe: aBTopecb. Aanc. ... KaHAa.

topua. Hayk [Alexander I. Zinchenko, Settlement Agreements in Civil Proceedings: Synopsis of a Thesis for
a Candidate Degree in Law Sciences] 15 (Saratov, 1981); CoBeTckuin rpaxaaHcKkmii npouecc [Soviet Civil
Procedure] 220 (M.S. Shakaryan (ed.), Moscow: luridicheskaia literatura, 1985); JagvioeHko /].J1. MupoBoe
cornalieHvie Kak CpeAcTBO BHECYAe6HOrO yperynMpoBaHsa YaCTHOMPABOBbIX CMIOPOB: ANC. ... KaHA.
topua. Hayk [Denis L. Davydenko, Settlement Agreement as Instrument for Non-Judicial Settlement of
Private Law Disputes: Thesis for a Candidate Degree in Law Sciences] 35-36 (Moscow, 2004); Poxxkosa M.A.
MmpoBas cfjenka: ucnonb3oBaHue B Kommepyeckom obopote [Marina A. Rozhkova, Compromise:
Use in Commercial Transactions] 45 (Moscow: Statut, 2005); Ezopos A. [JOKTpHa OKOHYaTeNbHOro
yperynnpoBaHus npasosoro cnopa // *Kypran PLUYM. 2019. Ne 3. C. 83, 89 [Andrey Egorov, Doctrine
of Final Dispute Resolution, 3 Journal of the Russian School of Private Law 83, 89 (2019)].

Justice Sarbash dissenting opinion on case No. A60-62482/2009-57, 22 March 2011.

* BekneHuwesa W.B. TpaaHCKO-NPaBOBOI JOrOBOP: KNaccuueckas TpaauLMa U COBPeMeHHble

TeHaeHuun [llona V. Beklenishcheva, Civil Law Contract: Classical Tradition and Modern Trends] 58
(Moscow: Statut, 2006).
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a) Motions of both parties or their joint motion for approval of settlement (as was
said above, this motion may be withdrawn at any moment before approval);

b) Compliance of compromise with requirements of law, rights and lawful interests
of other parties;”

¢) Clear, straightforward and unambiguous terms of settlement which are not
capable of raising any further doubts or disputes;

d) Enforceability of compromise under procedural rules of compulsory enfor-
cement of judicial acts.”

1.1.2. Procedural Consequences of Settlement

Upon compromise approval, the courtissues an order of dismissal of proceedings.”
Dismissal is the form of closing of the proceedings without issuing a judgment; this
closing is final, as it imposes the same res judicata effect on disputable relation as
a judgment would do.

Generally, res judicata under Russian procedural law is the rule precluding clai-
mant from bring a new action identical to one finally resolved by judgment or
dismissal of proceedings due to waiver of claim or settlement agreement. The claim
is considered identical when concurs with the original one on the following criteria:
(i) the subject matter, (i) the factual grounds, and (jii) the defendant.* A claim lacking
any criterion is not identical and not covered by res judicata.

These limitations are expressly indicated in procedural statutes and constitute
a well-established practice when applied to judgments. For example, a party
obtaining a judgment for the principal amount of debt is not prevented from
invoking interest in separate proceedings; they are considered non-identical due
to different subject matter. However, with respect to compromise, Russian courts
tend to apply res judicata test broadly.

This practice has roots in the Russian Supreme Commercial Court Presidium Ruling
No. 13903/10 of 22 March 2011.The Court was requested to review the possibility of
invoking interest on unjust enrichment amount voluntarily paid by the defendant in
the course of settlement agreement concluded in separate proceedings. The lower
court rejected the claim on the basis of novation doctrine (see para. 1.1.1 above); the
compromise constitutes a novation, pre-trial relation between parties is terminated,
hence, it may not give raise for interest. The Supreme Commercial Court disagreed
with that argument, but upheld the general decision to reject the claim on the
following motives:

2 Arts. 153.8(2), 153.10(6) of the Russian Civil Procedure Code; Arts. 139(3), 141(6) of the Russian Com-
mercial Procedure Code.

22

Plenary Ruling No. 50, sec. 13.

% Art. 153.10(13) of the Russian Civil Procedure Code; Art. 141(13) of the Russian Commercial Procedure

Code.

* Art. 221 of the Russian Civil Procedure Code; Art. 151(3) of the Russian Commercial Procedure Code.
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... the sense and contents of rules defining amicable proceedings, as long
as the goals of judicial proceedings in commercial courts lead to conclusion
that a settlement agreement approved by court is, by its very nature, the
procedural mechanism of dispute resolution based on conciliation of parties
on mutually acceptable conditions which causes liquidation of a legal dispute
to its complete extent.

According to Article 9(2) of the Russian Commercial Procedure Code, parties
to a proceeding bear risk of consequences of their procedural actions and
omissions. Failure to include clauses regarding any additional obligations into
compromise’s text means that the parties have agreed to terminate their civil
law dispute completely, therefore, the parties are precluded (estopped) from
invoking new claims based on the primary obligation or accessory ones.

In other words, the Court found that the compromise had not terminated pre-
trial obligations (otherwise, it would be enough to argue their non-existence, as the
firstinstance court had done). Instead, the Court extended res judicata effect of the
settlement dismissal order from original claim to other claims connected with it.

This position was criticized widely. Supreme Commercial Court Justice Sarbash
issued a dissenting opinion where he underlined that the disputable agreement
had been an assertion contract and could not terminate accessory obligation.
M. Rozhkova concurred with that opinion:

Settlement agreement is not a distinct contractual type; ... it may have
only simple confirmation effect for pre-trial obligations.”

Despite its controversy, this approach was further upheld in section 15 of the
Plenary Ruling No. 50. In this abstract teaching, the Court has clarified the doctrine
as follows:

... if parties entering into a settlement agreement failed to indicate other
legal consequences for the respective legal relation (including the primary
obligation being a subject of the claim brought to court and additional ones),
such agreement shall mean complete termination of dispute raising from this
relation. Therefore, consequent advancement of new claims from the same
relationship, either from basic or from additional obligations, is not allowed.

* Poxkosa M.A. MnpoBas caerka: oLLn6KM Cyfie6HON NPaKTUKM Kak OTpaxeHMe HeJoCTaTKOB MPaBoBOro

perynupoBaHua // TpaxaaHCKoe NpaBo U COBPEMEHHOCTb: COOPHWK CTaTeld, MOCBALIEHHbIN MaMATY
M.WN. BparuHckoro [Marina A. Rozhkova, Compromise: Errors of Case Law as Mirror of Statutory Defects
in Civil Law and Modernity: Digest in Memoriam of M.I. Braginsky] 694 (V.N. Litovkin & K.B. Yaroshenko
(eds.), Moscow: Statut, 2013).
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Therefore, the actual scope of res judicata effect of settlement agreement is wider
than one accepted for judgments under procedural statutes: parties are precluded
from any new claims deriving from the same relationship or nucleus of facts.
A.Smola comments on this approach that it might be justified with good faith which
requires a party to agree expressly on all consequences of conciliation by means of
compromise; law shall protect the other party’s reasonable expectations by avoidance
of “surprise” claims.” However, the scope of this estoppel instrument, i.e. objective
and subjective boundaries of “relationship” finally conciliated by a settlement, is still
broadly disputed in case law and doctrine.”

1.2. United States Perspective

1.2.1. Substance

United State law has a well-established view on a settlement agreement as
a contract. Unlike Russia, U.S. doctrine has never been affected with controversy
between material and procedural substance of this instance; the contractual nature
has been always recognized as the first and foremost nexus of the compromise.
According to a renowned precedent,

Settlement agreements are merely one type of contract and should be
governed by the laws governing contracts in general.”

In that regard, all aspects of formation, capacity to contract, and interpretation
are governed by the applicable state material law;” there is no intervention of pro-
cedural legislation in the regulatory framework. This purely “materialistic” view on
settlement agreement leads to several consequences which might appear surprising
for a continental lawyer.

The only necessary prerequisite for enforceability of compromise is consensus of
parties, i.e. meeting of their minds on essential terms of the contract.” As a general
rule, no court approval is required; moreover, even the written form of the agreement
as such is not mandatory. If a dispute arises, existence and enforceability of an oral

** Cmona A.A. O NPaBoBbIX NOCNEACTBIAX 3aKNIOUYEHNA MAPOBOTO COFNaLIEHNA ANA APYTUX CYAe6HbIX

CrOPOB MeX Ay TemMU >Ke CTOpoHamu // BecTHUK sKoHoMMuYecKoro npasocyansa Poccuiickoin epepaumu.
2016.N2 10. C. 83 [Anna A. Smola, On Legal Consequences of Settlement Agreement Conclusion for Other
Judicial Disputes Between the Same Parties, 10 Bulletin of Economic Justice of the Russian Federation
77,83 (2016)].

27

Smola 2016, at 83; Egorov 2019, at 89.
*® Nicholson v. Barab, 233 Cal.App.3d 1671 (Cal. Ct. App. 1991).

29

White Farm Equipment Co. v. Kupcho, 792 F.2d 526 (5™ Cir. 1986).

* George E. Feldmiller & W. Perry Brandt, Settlement Agreements as Contracts in Settlement Agreements

in Commercial Disputes: Negotiating, Drafting & Enforcement 5-1, 5-5 (R. Rosen (ed.), New York: Aspen
Publishers, 2002).
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settlement agreement are subject to judicial review based on available evidence.”
The key issue to be determined is whether the parties had the intention to be bound
by an oral settlement agreement. To adjudicate this issue, a four-factor test has been
evolved in the case law:

(1) whether there has been an express reservation of the right not to
be bound in the absence of a signed writing; (2) whether there has been
partial performance of the contract; (3) whether all of the terms of the alleged
contract has been agreed upon; and (4) whether the agreement at issue is
the type of contract that is usually committed to writing.”

The similar approach is taken when dealing with term sheets, draft agreements
and all other types of ambiguous or unfinished paperwork; the court shall ensure
whether the presented document may constitute a contract as a consensus on
essential terms.”

Legislation of individual states provides for several exceptions from a general rule
of consensus as the sole precondition of the settlement agreement. G.E. Feldmiller
and W.P. Brandt note that

Many states require, by statute or common law, that court approval be obtai-
ned for settlements of disputes involving estates, minors and incompetents.*

Any compromise on behalf of those parties would be ineffective without prior
court approval;

[aldjudicating the respective motion, the court shall determine whether
the terms of proposed compromise are in the best interest of minor.”

As the Superior Court of Pennsylvania explained its rationale of this rule, it had
been“specifically designed to remove from the litigants and their counsel the authority
to subjectively determine what is right for the minor”* The same authorization is
required for settlement agreements entered into by a bankruptcy trustee acting on
behalf of an insolvent party.”

*' Feldmiller & Brandt 2002, at 5-16.

2 Ciaramella v. Reader’s Digest Association, 131 F.3d 320 (2 Cir. 1997).
** Feldmiller & Brandt 2002, at 5-10.

*Id.at 6-49.

> Carterv. Fenner, 136 F.3d 1000 (5" Cir. 1998).

% Power v. Tomarchio, 701 A.2d 1371 (Pa. Super. Ct. 1997).

7 peter W. Schneider, Parties’ Authority to Settle a Dispute or Claim in Settlement Agreements in Commercial

Disputes: Negotiating, Drafting & Enforcement, supra note 30, at 6-1, 6-53.
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Settlement agreement is considered a special contractual type in the United States.
This can be clearly demonstrated through a specific application of consideration
doctrine to compromises. Consideration is the traditional concept of common law
providing that any contract is valid when obligation accepted by debtor is exchanged
for“good and valuable consideration.” This concept, being close to the continental
notion of causa, assists in the differentiation of contractual types, answering the
question: For which economic valuables is consideration exchanged?*®

Modern U.S. law presumes that

The very entry into a settlement agreement to resolve a dispute—in lieu of
costly litigation—affords sufficient benefit to the settling parties to constitute
legally sufficient consideration.”

This condition is met when parties entering into compromise believe in good
faith that a bona fide dispute is being resolved; so,

[clonsideration may be found lacking where a settling party who originally
had asserted a claim knows, or has good reason to know that the claim being
settled is without foundation or support.”

This concept, close to “subjective dubiousness of claim” of civil law, may be
understood through the common law notion of dispute requiring a difference of
opinion concerning the parties’ respective rights or obligations, such as one party’s
rejection of another’s claims.”

Due to the subjective nature of this concept, the scope of actual judicial review
to the value of consideration under compromise is limited;

[clourts are reluctant to make adverse ex post facto judgments regarding
the adequacy of consideration.”

There is a well-established case law favoring validity of any settlement where a party
had good faith reasons to be interested in resolving the dispute out of court.”
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Beklenishcheva 2006, at 21.
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Feldmiller & Brandt 2002, at 5-20.
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Id. at 5-21.
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Johnson v. Land O’Lakes, Inc., 18 F.Supp.2d 985 (N.D. lowa 1998).
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Feldmiller & Brandt 2002, at 5-26.
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Sammons v. Schwarz, 55 F.Supp. 714 (1944); Wynne v. Aluminum Awning Products Co., 202 F.2d 130
(4™ Cir. 1953); Dominguez Estate Co. v. Los Angeles Turf Club, 259 P.2s 962 (Cal. Ct. App. 1953); Budget
Rent a Car of St. Louis v. Guaranty National Insurance Co., 939 S.W.2d 412 (1996).
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In view of this general notion of compromise as contract exchanging termination
of dispute for good and valuable consideration, settlement agreements usually
include specific clauses directed to achieve this legal goal. They are known as releases
or covenants not to sue.

The release is defined as a contract that extinguishes one or more legal claims.*
Its primary legal effect is to bar any later action based on matters covered by scope
of the release.” This “bar effect”is not a termination of underlying material rights per
se; instead, it forms a defendant’s exceptio against a subsequent action. The District
Court of Appeal of Florida argued on this matter that

Arelease executed by a party attempting to assert a claim allegedly barred
by said release is an affirmative defense and must be pleaded in the answer.*

The scope of release may vary depending primarily on its drafting style. A release
may be general, i.e. covering all claims existing (had matured) and known to the parties
at the time the release is executed.” A specific release covers only claims expressly
named in its text, even if other claims exist at the time of its execution.” Even unknown
or future claims can be released upon express agreement of parties.”

1.2.2. Procedural Consequences of Settlement

A settlement agreement containing a release clause causes a res judicata effect
over the claims the parties intended to settle.” Generally, the doctrine of res judicata
provides that a final judgment on the merits rendered by a court of competent
jurisdiction is conclusive as to the rights of the parties and their privies and, as to
them, constitutes an absolute bar to a subsequent action involving the same claim,
demand, or cause of action; it is applied to settlements with full existent.”

The identification of claim for the purpose of applying this doctrine is based on
different methods of evaluation evolved in case law. One branch of cases considers

1,52

whether the suits arise out of “a single group of operative facts”;”> another compares

* " Brady v. Prairie Material Sales, Inc., 546 N.E.2d 802, 190 IIl. App. 3d 571 (1989).
* Anheuser-Busch Co. v. Summit Coffee Co., 934 S.W.2d 705 (Tex. App. 1996).

“  Sottile v. Gaines Constr. Co., 281 S0.2d 558 (Fla. 3° DCA 1973).

47 ld

“® Victoria Bank & Trust Co. v. Brady, 811 S.W.2d 931 (Tex. 1991).

" Williams v. Glash, 789 S.W.2d 261 (Tex. 1990); Bruner v. lllinois Ctr. R.R. Co., 578 N.E.2d 1385, 1388 (lll.
App. Ct. 1991).

*® Wiencek v. Woodfield Ford Sales, Inc., 597 N.E.2d 744 (lll. App. Ct. 1992).
' Spiller v. Continental Tube Co., 447 N.E.2d 834 (lIl. 1983).
*2" Radosta v. Chrysler Corp., 110 lll. App.3d 1066 (lll. 1982).
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the evidence necessary to support two lawsuits.” A. Egorov explained these methods
through a concept of “transaction” being a nucleus of facts lying in the grounds of
a claim regardless of any substantive theories available for the claimant.”

As a practical matter, res judicata effect of release shall be employed by the
defendant as a matter of affirmative defense. Depending on specific procedural
rules varying in different states, the defendant may plead dismissal of case, summary
judgment, etc.

This doctrine, however, may be employed only for claims named in the release.
The courts would not interpret them broadly to include claims not mentioned there
specifically or not based directly on criteria set out in the compromise.

2. Enforcement of Settlement Agreements: Available Remedies

2.1. Russian Perspective

2.1.1. Specific Performance and Damages

Specific performance is the principal remedy available for creditor under
a settlement agreement and the only one specifically named in the statute.”® As
far as all settlement agreements are subject to judicial approval and are reduced
to court orders, they are directly enforced on the basis of this order. Courts issue
enforcement orders in according with the literal text of the debtor’s obligations
under the compromise; that is the practical reason of substantive requirements of
clearness and unambiguity (see para. 1.1.1 above). The court may convene a hearing
to clarify the exact amount of recovered debt.”

It is well-known that specific performance is a general, but not the only remedy
available for creditors under general civil law transactions. Moreover, this remedy
is not considered strongly effective, i.e. securing full restoration of violated right
(restitutio in integrum).” Civil legislation entitles the creditor to choose between:
(a) termination of contract due to its material breach (Art. 450(2)(1) of the Russian
Civil Code); (b) performance of the duty by third parties at the debtor’s expense
(Art. 397 of the Russian Civil Code); and/or (c) compensation of damages (Art. 939
of the Russian Civil Code). As A. Pavlov noted, the last remedy is usually the most
convenient for the creditor, taking into account development of the open market
and the widespread loss of importance of the debtor’s personality in civil relations.™

** Village of Northbrook v. County of Cook, 88 Ill. App.3d 745 (lll. 1980).
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Egorov 2019, at 77.

* Art. 153.11(2) of the Russian Civil Procedure Code; Art. 142(2) of the Russian Commercial Procedure Code.

56

Plenary Ruling No. 50, sec. 22.
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Gromov 2017, at 70.
*® Pavlov 2001, at 81.
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This issue gives rise to question of the possibility to invoke compensatory damages
instead of pursuing specific performance under the initial court order.

At first glance, nothing restricts right of the creditor to seek recovery of damages
caused by debtor’s failure to comply with the settlement agreement. Article 15 of
the Russian Civil Code proclaims this remedy as the basis for any violation of the
subject’s material rights. Under Article 393 of the Russian Civil Code, invoking other
remedies does not restrict the right of creditor to claim recovery of damages, unless
the law stipulates otherwise; recovery is based on the restitutio in integrum principle.
Material law contains no special provisions restricting applicability of these rules to
settlement agreements.

One would not find such restriction in procedural statutes. The only procedural
consequence of compromise approval is dismissal of proceedings on a specific case
settled by this agreement; a new claim is precluded only if being on the same subject
and grounds, between identical parties. Obviously, an action for damages caused by
failure to perform duties of the compromise normally would not be identical to the
one settled by this compromise (I will further review the exception when damages are
claimed for the amount released by the claimant when settling the initial claim).

Therefore, as long as the creditor’s claim for damages caused by failure of the
debtor to comply with terms of compromise constitutes a new civil law dispute,
having its own subject matter and grounds not identical to the settled dispute, it
shall be procedurally filed as a new lawsuit. However, consistent following of this
position would lead us to several practical difficulties.

First of all, recovery of damages for non-performance of obligation (compensatory
damages) relieves the debtor from specific performance (Art. 396(2) of the Russian
Civil Code); hence, realization of the respective claim by the creditor affects the
existence of obligation established by the settlement agreement. According
to A. Karapetov, the very possibility to award compensatory damages is based
on the presumption of termination of the respective contract by the creditor.”
Meanwhile, the modern Russian case law does not allow influence of non-procedural
circumstances on obligatory relationships established by court. There are several
examples of such an approach:

- Informational Letter of the Russian Supreme Commercial Court Presidium of
21 December 2005 No. 103 (sec. 7): agreement on novation of obligation confirmed
by the judgment is not enforceable, unless it is approved by court as a settlement
agreement;

— Plenary Ruling No. 50 (sec. 23): any amendments to a settlement agreement
shall be approved by court as a new compromise.

** Kapanemos A.I. CooTHoLLIeHVIe Tpe6OoBaHMiA O B3bICKaHIN YEbITKOB C MHbIMY COE/ICTBAMI 3aLLUTh NpaB

KpegawuTopa // YObITK/ 1 NpaKT1Ka UX BO3MeLLeHns: COopHUK cTaTeii [Artyom G. Karapetov, Damages
Claims Compared with Other Remedies Available for Creditorin Damages and Practice of Compensation
Thereof: Collection of Articles] 202, 208-209 (M.A. Rozhkova (ed.), Moscow: Statut, 2006).
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Therefore, a question arises whether it is possible to invoke a legal fact causing
a terminating effect on obligation of compromise outside legal proceedings where
that agreement has been approved.

D. Volodarsky noted that the aforementioned approach of the courts was
inspired by practical issues connected with absence of adequate remedy for a debtor
against groundless enforcement of judicial act due to termination or amendment
of underlying civil relationship under substantive law, out of judicial control,
e.g. action against enforcement.” The approach stating that a judgment imposes
effects of finality and constancy on a civil relationship is not correct, as far as

material relationship does not suffer any internal changes due to its
confirmation by final judgment; state activities directed to enforcement of
a substantive right have merely procedural nature.”

| believe that this conclusion is correct for settlement agreements, as long as their
scope of judicial force is limited only to creating res judicata effect for a case settled by
the compromise. Possibility to enforce compromise directly derives not from judicial
force of an approving court order, but only from the specific provision of law. This
makes settlement agreements common with other undisputed enforcement acts
like enforcement order of notary public, rather than judgment providing a final and
substantive dispute resolution.”

Otherwise, we should have argued that obligation from a settlement agreement
may be terminated only through state enforcement service, on the basis of the
respective order on completion of enforcement proceedings. However, Russian
procedural law provides for voluntarily performance of compromise as a general rule;
enforcement order is issued upon the creditor’s request only in case of the debtor’s
failure to comply with its terms.” The Russian Supreme Commercial Court in its Plenary
Ruling No. 50 also teaches that partial voluntarily performance shall be taken into
account by court issuing the enforcement order and/or the enforcement officer.

Therefore, partial performance of the settlement agreement is considered to
extinguish the respective right regardless of the court’s sanction. There are no
grounds to assume that recovery of damages in course of another dispute, being
under substantive law a reason for obligation’s termination along with performance,
would not cause the respective legal effect.

Unfortunately, Russian procedural law still does not provide any form of order
reflecting this material extinguishment of obligations indicated in settlement

% Volodarsky 2012, at 20-21.
61 ld
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Berlin 2017, at 184.

®  Art. 153.11 of the Russian Civil Procedure Code; Art. 142 of the Russian Commercial Procedure Code.
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agreement. Practically, courts apply in extended manner Article 43(1)(2) of the
Federal Law of 2 October 2007 No. 229-FZ “On Enforcement Proceedings.” This
provision entitles the court to issue an order on termination of the enforcement
proceedings due to loss of possibility to enforce specific obligation of the debtor.
However, scholars argue that this provision cannot satisfy the anti-enforcement
interest of debtor, as it is applicable for existing enforcement proceedings only;
moreover, this procedure serves as an instrument for indisputable termination of
enforcement proceedings and may not serve well for legal dispute resolution.*

Despite absence of any express prohibition to recover damages arising from failure
to comply with settlement term as a separate action, the courts sometimes reject these
claims based on a broad understanding of the concept of final dispute resolution by
compromise. By doing so, the courts argue that new disputes are not allowed not only
from the initial relationship (which judicial consideration is dismissed due to approval
of settlement), but neither from failure to meet obligations from compromise. For
example, the Fifteenth Arbitration Court of Appeal in rejecting a claim for damages
arising from three settlements in form of lucrum cessans noted that

Disputable agreements were concluded by their parties for the sake
of termination of dispute arisen from subcontractor agreements for land
surveying and cadastral works. However, the approved compromises contain
no indication for additional obligations based on the named agreements,
therefore, they are directed to termination of a civil law dispute to its full
extent. Hence, the claimant may not bring new claims against the defendant
from the same legal relation.”

| assume the court was guided by the estoppel doctrine of the Supreme Commercial
Court (see para. 1.1.2 above). However, | strongly believe that its sphere of application
may not be extended to the impossibility of new claims arising from the settlement
agreement (not the initial relationship itself). It would be imprudent to claim that
parties entering into a compromise renounce all possible future claims from this new
relationship. For example, courts undoubtedly recover interest for delay of payment
under settlement agreements (see sec. 52 of the Plenary Ruling No. 7).

Anyways, with regard of the aforementioned practical difficulties arising in course
of bringing separate actions from settlement agreements, an alternative procedural
form of these claims has become popular, namely “change of procedure and method

o Bonodapckuti [].b. K Bonpocy o mexaHu3me 3aluTbl AO/MKHMKA OT HEOCHOBATEIbHOIO AeNcTBUA

cype6bHoro akTa // BectHnk BAC PO. 2013. N2 6. C. 116-117 [Daniil B. Volodarsky, On Mechanism of
Protection of Debtor Against Improper Effects of Judgment, 6 Bulletin of the Supreme Commercial Court
of the Russian Federation 94, 116-117 (2013)].

% TMocTaHosneHue MATHaALATOrO apbUTPaXKHOTO anennALMOHHOrO cyaa oT 19 asrycTa 2016 1. no geny

Ne A32-45410/2015 [Ruling of the Fifteenth Arbitration Court of Appeal of 19 August 2016 in case
No. A32-45410/2015] (Jun. 3, 2020), available at http://www.consultant.ru.
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of judgment enforcement” (Art. 324 of the Commercial Procedure Code). By employing
this article, the courts can order debtors to repay the price of goods to be handled
under the compromise or cover the expenses for a replacement deal. Considering
such applications, the courts review evidence confirming the amount of claim in
adversary proceedings, including the appointment of experts. Actually, courts reveal
all circumstances under the respective substantive claim'’s standard of proof, so under
the veil of procedural application for change of procedure and method of judgment,
enforcement is actually a separate lawsuit for contractual liability.

However, the courts are tending to conceal this substantive nature of orders
brought in course of Article 324, underlining that there is no place for a new lawsuit,
but a mere single procedural issue. A good example is the position of the East-
Siberian Circuit Commercial Court:

The appellant’s argument that the claimant’s application for change of
procedure and method of judgment enforcement is actually a damages claim
is not correct, as recovery of damages is a separate substantive matter with its
own standard of proof. Considering an application for change of procedure
and method of judgment enforcement, one should prove only difficulty of
enforcement; at the same time, change of specific performance to monetary
obligation does not change substance of claim in these proceedings and is
intended to protect violated rights of the claimant.*

This approach is not without disadvantages. First, as noted by M. Galperin,
Article 324 was designed to change the method of enforcement indisputably,
when the alternative method is expressly indicated in the judgment? (i.e. in terms
of compromise). Its procedure is not designed for consideration of new disputes,
as there is no place for adversary proceedings, although the courts are striving
to overcome these disadvantages by the actual extension of scope of Article 324
proceedings (e.g. free admission of any relevant evidence). So, in absence of the
“second stage” of legal proceedings concept in Russian law, change of procedure
and method of judgment enforcement remains a working alternative to a separate
damages lawsuit arising out of settlement agreement.

2.1.2. Rescission

Article 450(2) of the Russian Civil Code provides early termination of contract as
a general remedy available to the creditor for material breach on the debtor’s side.
A settlement agreement, being a civil law contract, should fall within scope of this
provision.
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However, the possibility of a settlement’s early termination seems to be against the
very nature of this instance, which is designed for final resolution of a legal dispute on
terms approved by the court. Russian procedural law does not indicate any grounds,
procedures or consequences of a settlement’s termination. The only exception known
to Russian law is an insolvency settlement agreement. According to Articles 164-166
of the Federal Law of 26 October 2002 No. 127-FZ“On Insolvency (Bankruptcy),” the
court may terminate a settlement agreement upon the respective claim of creditors
holding at least 25% of claims towards the debtor in monetary terms on the basis of
a material breach. Upon such termination, the bankruptcy proceedings are renewed
with creditors’ claims reinstated as of before the agreement (with deduction of
amounts actually received in course of the settlement’s performance).”

At the first glance, as far as the Russian law does not allow to terminate settlement,
even the material breach on the debtor’s side may not be a ground for its termination.
Creditors and debtors shall remain bound by a compromise, until its underlying
duties would terminate by means of performance (completion), compensatory
damages claim, or other grounds not connected with termination of contract (e.g.
impossibility of performance not attributable with the debtor).

Moreover, strict application of Article 450(2) of the Civil Code seems impractical, as
its basic legal consequence is termination of contract for future, without retroactive
effect (Art. 453(3) of the Civil Code). Hence, termination of a settlement agreement
would give rise to compensatory damages only, but may not cause annulation of
the compromise’s legal effects already matured, namely, liquidation of an underlying
dispute and dismissal of proceedings. The creditor would not be given a chance to
return to initial litigation.

However, as a practical matter, creditors are striving to override this bond, to
rescind the settlement not performed by the debtor duly and return to the initial
dispute. Creditors are regularly trying to challenge settlements on the basis of
Chapter 9 § 2 of the Russian Civil Code (invalidity of transactions). Formally, such
claims are about invalidity of settlement ab initio; actually, they are about simple
failure of the debtor to perform its duties under the compromise.

A clear example of this approach is the Russian Supreme Court (Economic
Disputes Judicial Division) case No. 309-ES15-3840 of 14 September 2015.The creditor
challenged the settlement agreement compromise for its waiver of a substantial share
of penalty sought in course of the initial proceedings against the debtor’s warranty
to maintain joint business activities presented during the settlement negotiations.

% It should be noted that the described procedure may not be applied to general settlement even

by means of analogy of law, as insolvency settlements are not compromise in casu: the underlying
relationship is not disputable (parties to the agreement are creditors which rights are confirmed by
the court); there is no parties’ consensus to enter into agreement (the majority voting for settlement
suppresses the dissenting minority creditors). Therefore, insolvency settlement is a separate
bankruptcy procedure bearing only coincidental name with a general civil procedural compromise.
See Shershenevich 2001, at 447.
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The Supreme Court upheld the lower court’s order for rescission of the settlement
and continuation of the initial penalty dispute. The formal argumentation was that
the creditor had erred in the debtor’s identity, making the agreement invalid on the
basis of Article 178 of the Russian Civil Code.

In my analysis of this Supreme Court case, | have noted that actually its rationale
was not recognition of the creditor’s error in persona-this reference was manifestly
contra legem. On the contrary, the Court upheld the creditor’s request to rescind the
settlement and revert to the initial dispute as a remedy for breach of contract on the
debtor’s side.” The Lower courts embraced this position.

For example, in a case of the Eastern-Siberian Circuit Commercial Court,” the
creditor successfully claimed rescission of a settlement containing the debtor’s
obligation to perform construction works. The circuit court agreed with the creditor’s
theory of error in substantial circumstances. According to the Eastern-Siberian
Circuit, the creditor erroneously relied on the debtor’s ability to perform works;
this conclusion was based on evidence of failure to deliver the agreed volume of
construction and substantial unrepairable defects of actually performed work. It is
worth noting that, according to the appellate court’s opinion reversed by the circuit
court, these defects had not existed at the date of settlement, i.e. one cannot argue
that the compromise was not performable ab initio.”!

I will now refrain from a discussion on validity of transactions containing initially
impossible obligations.” In any event, failure of a debtor to meet its contractual
obligation may not be qualified as a newly discovered circumstances (in procedural
terms) or a justifiable error (in terms of Article 178 of the Russian Civil Code). The
law allows a rescission claim only when a party errs in circumstances existing
on the date of transaction; failure to predict future conduct of a counterparty
(e.g.improper performance) does not qualify as an error. Therefore, courts granting
“error”rescission claims against settlement agreements actually satisfy the interest of
creditors for annulation of their waiver of the court’s jurisdiction to adjudicate their
initial disputes. This annulation is construed as a remedy for the debtor’s failure to
perform its duties under the compromise.

The alternative substitute for rescission is a claim for damages caused by failure
to perform the settlement calculated as the amount sought by the creditor in the

® Berlin 2017, at 181.
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7 There are several approaches in Russian jurisprudence on whether initial impossibility to perform

obligation should cause invalidity of a transaction, rescission claim on error grounds, or general
contractual liability for failure to perform obligation.
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initial proceedings (waived due to approval of compromise). For example, in case
No. A74-2459/2012, the Eastern-Siberian Circuit Commercial Court considered such
claim deriving from compromise concluded on the following terms: the claimant
waives its claim for compensation of land lots price; the defendant shall transfer
these lots to the claimant within four months. As the defendant failed to meet its
obligations, the claimant file a new lawsuit for compensation of damages equal
to initially sought amount. The court granted this new claim and noted that the
possibility to pursue the initial claim had been lost after cessation of the respective
proceedings due to approval of compromise. Therefore, in the court’s view, failure of
the debtor to deliver its performance under the settlement turned this lost possibility
into recoverable damages for the creditor.

| cannot agree with this approach. Approval of a settlement agreement causes
ares judicata effect over the initial dispute; this effect includes: (a) ultimate cessation
of proceedings; and (b) impossibility to bring a new identical claim. Therefore,
another claim of the creditor is allowed only when based on new grounds. Being
supportive of that claim, the court argued that failure to execute the settlement
agreement caused damages in the form of loss of profit (lucrum cessans). However,
there is now causal link between breach of settlement and damages in question, as
far as the possibility to recover the disputable amount had been lost because of res
judicata, not further violation at the debtor’s side. Proper performance would not
restore this lost possibility.

Therefore, consequences of the compromise’s res judicata effect may not qualify
as contractual damages. As such, a creditor may invoke the price of performance
under the settlement agreement, the cost of the replacement transaction and other
circumstances related to the new contractual bond deriving from the settlement.
Invocation of the initially sought amounts is directed to denial of the res judicata effect
contained in the court order on compromise approval, and is not acceptable.

These examples, however, clearly demonstrate that creditors have an interest in
rescission of a settlement agreement as a special remedy for failure to comply with
its terms. De lege lata, it is possible only in grounds of a settlement’s invalidity: error,
mock transaction, lack of legal capacity, fraud, etc. Procedurally, rescission claims
are filed as appeals against a court order on compromise approval (sec. 21 of the
Plenary Ruling No. 50). Should the cassation court grant the appeal, the respective
order is reversed, and the initial proceedings are resumed.

2.2. United States Perspective

2.2.1. Specific Performance and Damages

The United States law has historically maintained the approach that a settlement
agreement, being a contract, is enforced as any contract would be-by means of
separate litigation.” Any contractual claims including specific performance or

7 Kenneth J. Nachbar & Pauletta J. Brown Morris, Legal Enforcement of Specific Terms in Settlement

Agreements in Commercial Disputes: Negotiating, Drafting & Enforcement, supra note 30, at 16-1, 16-3.
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damages should be brought as new lawsuits to the court having jurisdiction on the
basis of the applicable statute or forum selection clause. Basically, it would be a state
court, as contractual claims are referred to the state level of the U.S. judicial system.
Jurisprudence of American courts has specifically elaborated admissibility of such
clauses in compromise.”

However, the procedural specifics of settlement agreement have extended beyond
this purely contractual approach. As K.J. Nachbar and P.J. Brown Morris noted,

The courts are in some sense participants or, at the very least, bystanders in
the formation of any settlement agreement because a settlement agreement
requires the dismissal of the underlying action.”

In view of the aforesaid, case law has developed several simplified methods of
settlement enforcement through jurisdiction of the court considering the original
dispute.

In the federal courts, jurisdiction to hear issues of compromise enforcement arises
as explained in the U.S. Supreme Court Kokkonen opinion: the court order upon
joint motion of the parties shall contain a provision on retention of jurisdiction for
the purpose of enforcement and/or obligation of the parties to comply with terms
of the settlement.”

Establishment of specific state or federal court jurisdiction opens the door for
a specific performance or damages claim for terms of the settlement. There is a well-
established case law that settlement agreements shall be enforced “summarily,”” i.e.
through brief indisputable procedure. For specific performance, it results with the
issuance of a court order to comply with the terms of the settlement enforceable
through contempt proceedings.”

Itis well known that common law generally does not favor specific performance.
It is considered extraordinary remedy as compared with damages; there is
a rebuttable presumption of non-compelling specific performance, unless “under
all the circumstances it would be inequitable to do so.””” Although the courts employ
these criteria with respect to specific performance of settlement agreements, in light
of the policy of the law to favor settlements they

™ Hadid v. Al-Ibrahim, 1996 W.L. 924775 (D. Colo. 1996); Cottonwood Holdings, Inc. v. C3, Inc., 1995 W.L.
276196 (S.D.N.Y. 1995).

> Nachbar & Brown Morris 2002, at 16-3.
" Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375 (1994).

7" Malavev. Carney Hosp., 170 F.3d 217 (1% Cir. 1999); Youngv.FD.I.C,, 103 F.3d 1180, 1194 (4lh Cir. 1997);
In re City Equities Anaheim, Ltd., 22 F.3d 954 (9" Cir. 1994).
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may be inclined to grant specific performance of a settlement agreement,
even in situations where such relief would likely be unavailable for breach of
ordinary contracts.”

Damages, on the other hand, are considered “the most common form of relief
for breach of a settlement agreement.” This relief is also granted summarily; courts
enjoy wide discretion in defining monetary scope of the remedy.”

2.2.2. Rescission

Rescission, i.e. nullification of all legal effects of a settlement agreement with
restoration of status quo and resuming of dismissed proceedings, is the most
powerful and controversial remedy available to an aggrieved party. According to
M.D. Goldman and B.C. Ralston,

Rescission is not viewed lightly by courts, because it requires them to
exercise the extraordinary power of ‘unmaking’a contract and restoring the
parties to the positions they held prior to settlement.®

Rescission, being a common law analogue of a continental challenging/setting
transaction aside, is generally allowed on grounds affecting a valid consensus as
a meeting of parties’ minds entering into compromise. Among them are: fraud,
duress, material mistake, lack of authority/legal capacity, etc.

What is more interesting is that the compromise may also be rescinded on
grounds of material breach of contract. This is a unique relief, as generally material
breach gives rise for termination of contract, not rescission. The very possibility to
reverse dismissal of proceedings in course of rescission is based on the approach
to peaceful dispute resolution through compromise as a material consideration in
course of this transaction (see para. 1.2.1 above).

Procedurally, requests to rescind are filed as motions to vacate an order on
dismissal of proceedings due to settlement.* There is a controversy among the U.S.
courts whether reopening of underlying proceedings is a proper remedy for breach
of settlement agreements.

Some federal courts of appeal have held that reversal is possible on the basis of
Federal Rule of Civil Procedure 60(b)(6) providing for vacating of final judgment, order
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Nachbar & Brown Morris 2002, at 16-24; Bell-Atlantic-Washington, D.C. v. Zaidi, 10 F.Supp.2d 575 (E.D.
Va. 1997).

8 Nachbar & Brown Morris 2002, at 16-20.

% Meetings & Expositions, Inc. v. Tandy Corp., 490 F.2d 714 (2° Cir. 1974).
¥ Michael D. Goldman & Brian C. Ralston, Rescission and Avoidance of Settlement Agreements in Settlement
Agreements in Commercial Disputes: Negotiating, Drafting & Enforcement, supra note 30, at 18-1, 18-5.
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